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could not arise, since, being a mere claim for damages for breach 
of contract, equity would have no jurisdiction. But in the Code 
States it' could arise, as it lias been repeatedly held, that this pro- 
vision in the code applies to both legal and equitable actions.' This 
provision is practically the same in the various codes,* i. e., "When 
the question is of a common or general interest of many persons, 
or when the parties are very numerous, and it may be impracticable 
to bring them all before the Court, one or more may sue for the 
benefit of all." This provides two distinct grounds for representa- 
tive suits, (i) common interest and (2) numbers. In most cases 
both elements are present. But it has been held, where there was 
a common interest, three plaintiffs were sufficient to make it a 
"common interest of many persons" and so within the above rule. 1 * 
The cases in America, closest to the one under review, seem to be 
those in which a riparian land owner sues on behalf of himself 
and other land owners for an infringement of their riparian rights." 
Here the representative suit is allowed, although the claim is for 
damages and though various defences may be set up by the defend- 
ant against the various land owners. But in all these cases the 
damages were incidental to an injunction, and it is difficult to say 
whether a court would ever allow a representative suit for a 
pure claim in damages. 12 



Implication of Cross Limitations From a Gift Over. — 
The implication of cross limitation from a gift over was an 
early rule used by the Courts to construe the intention of the testator. 
It was used to prevent a partial intestacy; for it was argued, that 
since the testator had gone to the trouble to make a will, this 
showed that he did not wish to die intestate, and so wherever pos- 
sible, the courts would endeavor to follow out this intention of the 
testator. The early case of Scott v. Bargeman ' established this 
principal of law in England. In this case there was a gift of £900 
to trustees to divide equally among the three daughters of the 
testator at their respective ages of twenty-one. Provided if all 
three daughters should die before their legacies became payable, 
then the mother should receive the whole £900. Two of the 
daughters died before reaching twenty-one, and the remaining 

'Piatt v. Colvin, supi-a; Day v. Buckingham, 87 Wis. 215 (1894). 

'As to various code provisions, sec Pomeroy Remedial Rights, section 
589, note 1. 

"Hilton Rridge Co. v. Foster, 26 Misc. (N. Y.) 338 (1899). 

"Climax Specialty Co. v. Seneca Hutton Co., 54 Misc. (N. Y.) 153 
(too?) ; Cloycs v. Middlebury Electric Co., 11 L. R. A. (N. S.) 693 Ow) Vf 

"Cf. YVhalcy v. Commonwealth. 110 Ky. 154 (1901). suit by taxpayer on 
behalf of himself and others to recover illegal taxes collected. Amount sued 
for varied as to the different plaintiffs, but was liquidated. 

' 2 P. Wm. 68. 
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daughter claimed the whole /900. It was held that the share of 
each daughter did not vest absolutely in any of the three daughters 
under age, so as to go, according to the statute of distributions, to 
their representatives and consequently the whole ifpoo belonged to 
the surviving daughter. 

The case of Armstrong v. Eldridge * was a case of almost 
similar facts. In this case the gift over was to take effect upon 
the death of the survivor of the first class and did not depend upon 
a contingency. It was held that the context of the will showed 
that a joint tenancy was intended. 

The case of Skey v. Barnes s was decided in England in 1816. 
The facts were almost identical with those of Scott v. Bargeman 
but the decision was diamcntrically opposite. The reason for this 
was that in Skey v. Barnes it was held that the children, who were 
to take when they arrived at twenty-one, took vested remainders 
in fee, which were subject to be devested in the event that they all 
should die without issue. This case distinguished between real 
and personal property, and held that in the case of real property, if 
the limitation over is not to take effect till a failure of issue of all 
the devisees, an inference arises that the devisees are to take in suc- 
cession by survivorship. But in respect to personal property, if a 
share once vests, though liable to be divested on a contingency, the 
question of survivorship never arises. If the contingency does 
not happen the share remains vested and passes to the representa- 
tives. 

The conflict between Skey v. Barnes and Scott v. Bargeman 
arises not in regard to the doctrine of implication of cross-limitations, 
but upon the question whether the devisees of the first class 
took absolute vested interests or contingent interests under the will. 
In Skey v. Barnes the children, who were to be paid their legacies 
at their respective ages of twenty-one, were considered to have 
taken vested remainders in fee subject to be divested on the hap- 
pening of the named event. The result of this decision is that 
since the remainders are vested absolutely there will be no in- 
testacy on the death of one of devisees, and consequently the 
necessity to imply cross-remainders in order to avoid intestacy does 
not arise. 

Jarmon 4 thinks that Skey v. Barnes may be considered to 
have fixed the rule of law on this important doctrine of testamentary 
construction. 

In the case of Draycott v. Wood,' decided in 1863, cross-limi- 
tations were implied, where personal property was bequeathed to 
tenants for life and upon the death of the survivor of them over 

*3 Bro. C. C. 215. 

*3 Mer. 335- 

'Jannon on Wills, 5th American Edition, Vol. Ill, p. 373. 

•8 L. T. U. S. 304. 
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absolutely, on the ground that the presumed intention was that 
property should continue in mass, passing through the hands of 
the class to whom life interests were given, to the ultimate taker, 
as a whole. 

There never has been any doubt that in England cross-limita- 
tions will be implied where there is a devise of real estate to a 
class for the lives of its members and the life of the survivor, 
with a remainder over in fee. Nor does it alter the case when the 
remainder is contingent upon the happening of certain events,' 
nor when the devise to the class is a devise in tail. 1 

The cases in the United States have followed the English rule 
and have implied cross-limitations in order to avoid a partial in- 
testacy where there has been a gift over, for the same reason that 
this was the probable intention of the testator. In the case of 
Smith v. Usher,* a testator devised land to his two daughters 
for their natural lives and after their death to their lawful children 
forever, and if the two daughters died without children, the land 
should go to testator's grandson in fee. It was held that each 
daughter's interest was a life interest and terminated with her 
death, and that an implication of cross remainders is necessary 
in order to prevent a "chasm in the limitations" and a consequent 
partial intestacy. 

In Lillibridge v. Adie,* land was devised to two daughters 
in tail with a limitation over in case of failure of issue. Justice 
Story held that cross-remainders in tail were to be implied be- 
tween the first devisees. This construction was in apparent accord 
with the intention of the testator, and stood confirmed by indis- 
putable authorities. 

The Massachusetts case, Allen v. Ashley," under these same 
facts, implied cross-limitations. 

The case of Fenby v. Johnson" is not in conflict with the other 
American decisions. This case directly follows Skey v. Barnes, the 
English case. In both cases the beneficiaries took absolute vested 
interests and consequently on the death of one there was no in- 
testacy, but the deceased's share passed directly to his representa- 
tives. Fenby v. Johnson dealt with both real and personal prop- 
erty. Judge Krebs, whose decision was affirmed by the upper 
Court, said: "The rule that cross-remainders will be implied be- 
tween devisees, from such words as these, is firmly established 
in cases where they take estates in tail; but a different rule has, 
after some conflict of authority, been adopted in cases in which 
they take estates in fee, with executory limitations over. Cross-re- 

' Ashley v. Ashley, 6 Sim 358. 

' Doe v. Webb, 1 Taunt 234. 

• 108 Ga. 231. 

•1 Mason 224 (U. S.). 

" 102 Mass. 262. 

M 2i Md 106. 
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maindcrs are implied amongst tenants in tail to prevent a chasm in 
the limitations. But in cases of limitations in fee of real estate, or 
of an absolute estate, in personal property, as in the case here, 
the gift vesting in the persons to whom the testator has given his 
whole estate in the property, upon their death it will vest in their 
legal representatives, and thus a chasm cannot occur, while the 
ultimate devise is awaiting the contingency upon which it is to be 
granted. 

The cases in Pennsylvania have followed the English rule 
and have implied cross limitations in similar cases. In the case of 
Lentz v. Lentz, 1! a testatrix devised a house to her two daughters, 
A. and B., so long as they should remain single, and directed that 
it should be sold on their death or marriage, and the proceeds be 
divided among others. It was held that the intent of the testatrix 
was that upon the death of one, her share was to vest in the other. 

Where there was a devise of land and cattle to three children 
for their lives and upon the death of the survivor of them over 
to certain other persons, the Court held that there were cross- 
remainders for life to the survivors and survivor by implication. 
It will be noticed that this decision applied both to real and to 
personal property. 11 

Pierce v. Hakes" implied cross-remainders between a class of 
devisees who had taken vested estates in tail. The cross-remainders 
were remainders in tail. This decision is considered a leading case 
in Pennsylvania. The part of the opinion which treats of cross- 
remainders was delivered by a lower court, but this opinion was 
affirmed on the appeal by the Supreme Court. 

In Kerr v. Vcmcs," there was a devise to two daughters of a 
house and furniture together with twenty acres of land for life 
and at their death to have the privilege of willing it at their death. 
The Court said : "The whole tenor and scope of their will shows 
in the clearest manner it was the express intent of the testator to 
confer an estate upon C. and P. for their joint lives in such wise, 
that the share of one first deceased should enure on her death for 
the benefit of the survivor. 

The Pennsylvania Company's Appeal 15 is no more in conflict 
with the other Pennsylvania decisions than Skey V. Barnes is with 
the other English decisions. Roth these decisions are the same and 
for the same reason. In the Pennsylvania case the testator gave 
absolute interests to several as tenants in common with a gift over 
upon the death of all without leaving issue. As the gift was 
absolute, on the death of one member of the class no intestacy 
occurred and there is no reason for implying cross-remainders. In 



"2 Phila. 148. 

"Turner v. Fowler, 10 Watts .VS. 

"23 Pa. 231. 

"66 Pa. 326. 

u to6 Pa. 489. 
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this case the general rule is referred to but it is stated that this 
case differed because the interests were absolute and vested. 

In Jones v. Cable '• and McCallum's Estate, 17 which latter 
case was decided in 1905, it was held that the survivor of the life 
tenants took the interest of the deceased memlwr of the class. 

From these cases it can hardly be doubted that an established 
rule of construction has grown up which implies cross remainders 
among members of a class in all cases, except where the members of 
the class take an absolute vested interest in personal property or 
a vested estate in fee simple in real property. This rule was well 
established in England and the United States, and seemed to be 
equally well established in Pennsylvania. The law was in this 
condition at the time the case of Grothe's Estate" came before 
the Supreme Court of Pennsylvania. In this case the testator be- 
queathed one-third of the income of a trust estate to his widow for 
life or until she married, one-third to his son for life, and the re- 
maining third to his grandson for life. In the event that the 
widow should remarry, her third was to go equally to the son and 
grandson. On the death of all three, the corpus of the fund was 
to go to the children of the grandson or their issue. The widow 
died and her third of the interest was divided equally between 
the son and the grandson. The son died, and the grandson claimed 
that the whole of the interest should be paid to him. The Court 
said: "It is true the reasonable presumption is that when the will 
was executed the testator did not intend to die intestate as to any 
part of his property. * * * While it is a presumption that the 
testator intended to dispose of his whole estate, there is a like 
presumption of equal force that the heir is never to be disinherited 
except by plain words or necessary implication." The Court went 
on to say that unless there is a clear implication that cross-limita- 
tions were intended by the testator the fund cannot be taken from 
the heir. The testator did not dispose of the interest after the 
life estate of each expired, and there is no reason that he intended 
the survivor to take the whole income until the distribution of the 
corpus, unless the presumptive intention to avoid intestacy should 
disclose such purpose. This, however, is not a sufficient reason 
for implying a gift or a cross limitation. 

It seems to have made very little impression on this Court 
that the "presumptive intention to avoid intestacy" had been con- 
sidered sufficient for courts in England, the United States, and 
Pennsylvania to imply cross-limitations in so many cases that it 
may fairly be said, that the rule had been thoroughly established 
that cross limitations would be implied. The Supreme Court does 
not pause to explain away any of these cases. It overthrows the 
well established rule of construction by raising the presumption 

"114 Pa. 586. 
"211 Pa. 205. 
"229 Pa. 186 (1910). 
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that the heir is not to be disinherited except by plain words, a 
presumption which had never been referred to in any of the 
cases that had risen under similar facts. The Court did not refer 
to the rule as it had been decided, by the Pennsylvania decisions, 
but, apparently closing its eyes to all precedent cases, decided the 
case as if it had been res nova. 

G. H. C. 



Injunction — Strike for Closed Shop. — The problem of the 
use of the injunction in cases generally classified as cases of strikes 
and boycotts has been treated in most jurisdictions as a problem of 
equity jurisdiction over torts. If equity is to consider taking 
jurisdiction over a tort it must, of necessity, be satisfied that the 
facts alleged in the bill make out a tort threatened or continued 
by the respondent. This was the first battle ground of the law 
in cases of this character and the conflict ended in nearly complete 
overthrow of the doctrine of absolute rights. From earliest times 
the right of a man to engage in business, to have labor or custom 
flow freely to him was recognized as a right of which an infringe- 
ment by violence or threat was ground for an action on the case. 1 
Whether the subsequent recognition of this right as a property 
right which equity would protect was an extension of the limits of 
what the law calls property, or a virtual abrogation of the maxim 
that "equity protects only property" is immaterial. It is sufficient 
tlrat the right was well established as a property right when the 
first cases of boycott by economic pressure arose. The question 
presented in these cases was one of some nicety for in their 
pure form the infringement of the plaintiff's right freely to deal 
is occasioned by the exercise of the same right in the defendant 
In the typical case where A refuses to deal with B if B deals with 
C, before the decision of Walker and Cronin,* the American cases 
took the position that C's right to deal or refuse to deal being an 
absolute right he was not liable for any injury resulting from the 
exercise of that right; 5 and even later, in England, the theory 
of absolute rights prevailed.* The statement of law found in 
Walker and Cronin 5 is an expression of the theory which is the 
foundation of the doctrine of relative rights. "Any act the natural 
result of which is an injury to a particular person, knowingly done 
by one person, and resulting in injury to the other, renders the 

'Garrett v. Taylor, Croke James Rep. 567 ('620) ; Tarleton v. McGawley, 
1 Peakc, 205 (I79j)- 

'107 Mass. S5S (i87«). w L . w 

•Orr v. Ins. Co., 12 La. Ann. 255 (1857) ; Bowen v. Matheson, 96 Mass. 

'Allen v. Flood, A. C. 1 (1898) ; Huttley v.jSimmons (189s). 67 L J. O. 
B. 213. But see Quinn v. Teatham (1901), A. C. 495- 
•107 Mass. 555 <«87»)- 



